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PER CURIAM.

Faintiffs apped as of right from the trid court's order of dismissal because of plantiffs
violations of severd of its discovery orders. We affirm.

This case arises out of aleged pedticide poisoning suffered by plaintiffs after their home was
sprayed on August 1, 1997, and September 8, 1997. Plaintiffs rented a duplex from defendant Janice
Bowen in 1997. Apparently, there was a problem with black vine beetles in the home and on August 1,
1997, following an ingpection by defendant Dave Steers, an employee of Griffin Pest Control (doing
business as Griffin Environmenta Services), the home was sprayed with pesticides by defendant Steve
Heeres, ds0 an employee of Griffin Environmentd Services. Fantiffs complaint dleges that the
pesticides applied were Demand CS, manufactured and sold by defendant Zeneca, Inc., and 3-6-10
Aero-Cide, manufactured and sold by defendant Whitmire Microgen Research Laboratories, Inc.
Faintiffs clamed that they suffered adverse medical reactions after the first pesticide gpplication. On
September 8, 1997, defendant John Burroughf, an employee of Griffin Environmentd Services, went to
plantiffS home for a second pedticide application. Although Dr. Poduns complained to Burrought
about the first application, Burroughf assured Dr. Poduns that the pesticide gpplication would be safe



with respect to plaintiffs hedth and he did a second gpplication. Paintiffs dlege that despite ther
continuous pleas, defendant have refused to acknowledge the contamination and clean the home.

Haintiffs filed a nineteen-count complaint on December 1, 1997. The case proceeded to
discovery and Dr. Poduns deposition was taken on April 2, 1998, May 12, 1998, May 13, 1998,
May 14, 1998, May 15, 1998, and July 28, 1998. During the deposition held on April 2, 1998, Dr.
Poduns stated that he was born in Canadain 1942, that he moved to the United States in 1969, but that
he has never been an American citizen. When asked whether he had a sociad security number, Dr.
Poduns replied that he did, but that he would not state it, claiming that it was “under tight security” and
that “[g]hort of a court order, | will not provide it.”* As explained in defendants’ briefs, the request for
Dr. Poduns socid security number was based on the dlegations in plaintiffs complaint regarding
damages. Plantiffs are daiming well in excess of $20,000,000 in damages, contending that they lost
profits of severd of their home business that would have been started but for the pesticide poisoning.
Pantiffs dso clam various medicd problems as a result of the pedticide poisoning and defendants
wished to have access to their medica records.

Dr. Poduns deposition continued on May 12, 13, 14, 15, 1998. On June 23, 1998, defendant
Whitmire moved to compel Dr. Poduns to produce his socid security number. The hearing was held on
Jduly 20, 1998. Thetria court granted defendant’s motion to compe and stated that Dr. Poduns was to
“turn over the socia security number, and [it was] not to be broadcast or misused.” The tria court’s
signed order, dated July 28, 1998, compels Dr. Poduns to produce his socid security number, but that
defendants could not broadcast the number for reasons not related to discovery and could not be used
in a manner that would violate the gpplicable provison of the Michigan Rules of Professona Conduct.
Therefore, to the extent that plaintiffs clam that Dr. Poduns did not want his socid security number to
be broadcast to the public and that Dr. Poduns was not given an opportunity to provide his socid
security number in away that would keep it from being broadcast, that argument is directly contradicted
by the record and more specificaly by thetrial court’s order.

Dr. Poduns deposition then continued on July 28, 1998, and he was even more bdlligerent and
hostile? Dr. Poduns was again asked for his socid security number, and he stated, “Well, when the
judge, as | sad before, when the judge orders me to do so | will give it for a specific purpose.”
Paintiffs counsd ultimately conceded that the trid court had ordered that Dr. Poduns produce his
socid security number; however, Dr. Poduns continued to refuse to produce the number. When asked
again for his Socid Security number, Dr. Poduns stated that he did not know it, and that he did not
think that he had ever used his socia security number. Defense counsdls then agreed that they would

! Defendant Bowen had first requested Dr. Poduns sociad security number by way of an interrogatory;
however, plaintiffs answers to interrogatories, dated March 20, 1998, refused to divulge this
informetion as being “immateria and irrdevant” and thet this information was for a “non-relevant time
period.”

2 We note that throughout his deposition, Dr. Poduns conduct was quite disturbing as the transcripts
reved that he was hostile and repeatedly used vulgar, profane, and abusive language.



file amotion to dismiss based on Dr. Poduns' repeated refusals to produce his socid security number,
despite the court order.

The hearing on the motion to dismiss was held on July 29, 1998. The tria court noted on the
record that Dr. Poduns had filed an affidavit with his motion for reconsideration and attached a sedled
envelope that contained four series of numbers. one series is the identification number that he was given
when he first came to the United States and the other three series are dien regidration numbers. Dr.
Poduns further averred that he never displayed a socid security card. The trid court reserved ruling on
defendants motion to dismiss, wishing to review the deposition transcripts.

The trid court ruled from the bench on August 17, 1998, that Dr. Poduns faled to permit
discovery, contrary to MCR 2.313, and that his answers were “evasive, frivolous, recacitrant and
disruptive given to proper questions” The trid court aso ruled that plaintiffs were to remburse
defendant for attorney fees and codts for the July 28, 1998 depostion and for the filing and hearing of
the July 29, 1998 motion. The cogts, ordered at a compromise amount of $9,000 (defendants had
requested costs in the amount of $18,499.85), were to be paid within twenty-eight days.

The firgt question to be consdered on apped is whether the trid court abused its discretion in
sanctioning plaintiffs Traxler v Ford Motor Co, 227 Mich App 276, 286; 576 NW2d 398 (1998);
Thorne v Bell, 206 Mich App 625, 633; 522 NW2d 711 (1994). MCR 2.313(A)(5)(a) permits a
trial court to require the party whose conduct necessitated the motion to compel discovery to pay the
moving party the reasonable expenses incurred in obtaining the order. Fantiffsinitialy argue that there
was no discovery order, thus, the trid court’s order of sanctions was a papable error of law. In this
regard, plaintiffs contend that there was no discovery order compelling Dr. Poduns depostion;
however, pursuant to MCR 2.313(A)(2)(a), a paty may file a motion to compe discovery if a
deponent fails to answer a question submitted on orad examination. A hearing was held on July 20,
1998, where the trid court stated on the record thet it was granting the motion to compel production of
Dr. Poduns socid security number, but that the number could not be broadcast and the transcript
indicates that plaintiffs counsd was at this hearing. The trid court’s written, Sgned order is dated July
28, 1998 and, thus, thereis clearly a discovery order in the lower court record.

Paintiffs next argument is likewise not supported by the record. They indst that Dr. Poduns
could not comply with the order because he does not have a socid security number. However, Dr.
Poduns never stated as such during his deposition testimony. Dr. Poduns first responded that he had a
socid security number, but that he would not produce it because it was under tight security. He then
gated that he could provide it, but that he would not do so without a court order. After defendants
obtained the court order, Dr. Poduns response was that he did not know his socid security number.
The only time that Dr. Poduns claimed to not have a socid security number was in an affidavit sworn on
August 12, 1998, after the find day of his depodtion. A party cannot attempt to create an issue of
materia fact in a later-filed, contradictory affidavit. Kaufman & Payton, PC v Nikkila, 200 Mich
App 250, 256; 503 NW2d 728 (1993). Thus, plaintiffs claim on apped that Dr. Poduns does not
have a socid security number is contradicted by his own depostion testimony and not a basis for
reversal of thetrid court’s order.



Paintiffs additiona contention thet the tria court faled to find that Dr. Poduns wilfully faled to
comply with the discovery order is likewise without record support. Thetrid court stated at the August
17, 1998 hearing that Dr. Poduns failed to permit discovery, contrary to MCR 2.313, and that his
answers were evasve, frivolous, recacitrant, and disruptive given to proper questions. Even after
obtaining the order compelling production of the socia security number, Dr. Poduns again refused to
produce it. The record indicates that the tria court clearly reviewed the deposition transcripts and Dr.
Poduns conduct could only be consdered as a wilful violation of the trid court's order compelling
production of hissocid security number.

Pantiffs further argue that time period between the violation of the discovery order and the
motion to dismiss was too short; however, there is no time period requirement between violation of a
discovery order and a party’ s decision to move for dismissa based on that violation. Here, Dr. Poduns
refused on numerous occasions to produce his socia security number, refused to produce it in face of a
trial court order compelling production dated July 28, 1998, and we note that the case was not
dismissed until October 26, 1998. Thereisno error in thisregard.

Paintiffs also argue that sanctions were not gppropriate because defendants were not otherwise
prgudiced by not obtaining Dr. Poduns socid security number. They contend that the medicd
documentation was more than adequate and that other discovery responses were sufficient and
continuing. This, however, does not address the alegation of over $20,000,000 in lost profits that
plantiffs clam for home business ventures that were about to be started but for the pesticide poisoning.
Defendants' request for Dr. Poduns socia security number would seem to be a reasonable one in light
of the dleged damages s0 as to verify plantiffS clam. Accordingly, we rgject as untenable plaintiffs
claim that defendants were not prejudiced by Dr. Poduns' refusa to produce his socid security number.

Paintiffs dso argue that the trid court abused its discretion and erred as a matter of law when it
considered other conduct of Dr. Poduns at his deposition when imposing sanctions.  This Court has
held that severe sanctions are generdly gppropriate only when a party “flagrantly and wantonly refuses
to facilitate discovery, not when the failure to comply with a discovery request is accidentad or
involuntary.” Bass v Combs, 238 Mich App 16, 26; 604 NW2d 727 (1999). Further, the tria court
should gtate on the record the factors involved and the options considered when determining what
sanction is gppropriate. 1d. Here, the trid court noted Dr. Poduns conduct at his deposition, which
included conduct not directly related to producing his socid security number. However, because a
court should congder whether the party’s violaion of the discovery order is wilful or accidental when
determining an appropriate sanction, the trid court’s decision was clearly proper in that it was noting Dr.
Poduns overdl conduct to find that the violation was wilful, as opposed to merely accidentd.
Accordingly, we find no error in the trid court’s consderaion of Dr. Poduns conduct not directly
related to hisrefusd to produce his socid security number in determining the gppropriate sanction.

Haintiffs dso argue that the trid court erred in failing to conduct an evidentiary hearing when it
determined the amount of sanctions a $9,000. At the August 17, 1998 hearing, after finding that Dr.
Poduns violated the court’s order compelling production of his socid security number, a discussion was



held off therecord. Thetrid court then stated on the record that it had suggested a compromise amount
of $9,000° (less than half that requested by defendants). Thetrial court ordered that this amount was to
be paid by September 28, 199. MCR 2.313(B)(2) provides that the court shall require the party
failing to obey an order to compel to pay the reasonable expenses, including attorney fees, caused by
the fallure, unless the court finds that the falure was subgtantialy judtified or that an award would be
otherwise unjust. Thus, an award of expenses incurred because of the failure to obey is mandatory,
unless the fallure was subgtantidly judtified or an awvard would be unjust. The court rule is Slent with
respect to whether a hearing is necessary to determine the sanction amount.

Because an award of expenses is mandatory by the language of the court rule, and because
plaintiffs did not object to the lack of an evidentiary hearing below, there is no error on the part of the
trial court where no evidentiary hearing was held. Moreover, because an award of reasonable expenses
is mandatory and there is no showing by plaintiffs that Dr. Poduns failure to produce was subgtantialy
judtified or that an award was otherwise unjust, we cannot conclude that the trid court abused its
discretion in ordering a sanction amount of $9,000. To the extent thet plaintiffs dso argue thet the trid
court ered in faling to determine their ability to pay the sanction amount, plaintiffs never contended
below that they were financidly unable to pay, accordingly, this argument has been forfeited.

Pantiffs dso argue tha unprofessona and threatening tectics employed by certain defense
counsds hindered the discovery process. Fird, we note tha plaintiffS argument is largely
unsubstantiated by the record and, second, plaintiffs alegationsin this regard are not relevant regarding
whether Dr. Poduns violated the trid court's discovery order. Accordingly, this unsubstantiated
dlegation is not abassfor reverang thetria court’s decison.

At the August 17, 1998 learing, the trid court stated on the record that plaintiffs had until
September 28, 1998 to pay the sanction. The order, dated September 24, 1998, further states that
plantiffs falure to pay the sanction would result in dismissd of the suit. At a hearing held on October
5, 1998, defendants moved for dismissal based on plaintiffs failure to pay the sanction. The tria court
dlowed for more time for payment, until October 19, 1998, acknowledging that failure to pay would
lead to a more drastic sanction of dismissal. At the final hearing held on October 26, 1998, the trid
court denied plaintiffS motion for reconsderation and granted the motion to dismiss because of
plantiffs falureto pay the sanction. Thetrid court ordered that plaintiffs complaint be dismissed in its
entirety; plaintiffs contend thet this ruling congtitutes an abuse of discretion.

MCR 2.313(B)(2)(c) permitsatria court to dismiss an action against a party who fails to obey
a discovery order. The trid court’s impodtion of a discovery sanction is reviewed for an abuse of
discretion. Bass, supra, p 26. Because dismissal of an action is a drastic step, it should be exercised
with caution. Barlow v John Crane-Houdaille, Inc, 191 Mich App 244, 251; 477 NW2d 133
(1991); Hanks v S_.B Management, Inc, 188 Mich App 656, 658; 471 NW2d 621 (1991). Before
dismissing an action, a court should carefully evauate dl available options on the record to determine

® The trid court stated that this total amount represented $7,000 for the taking of the July 28, 1998
deposition and $2,000 for the preparation and attendance of the July 29, 1998 motion.



whether digmissal of the cdam is gppropriate. Bass, supra, p 26; Thorne, supra, p 633; Hanks,
supra, p 658. The sanction of dismissd is generdly gppropriate only when a party flagrantly and
wantonly refuses to facilitate discovery, not when the falure to comply with a discovery request is
accidenta or involuntary. Bass, supra, p 26; Thorne, supra, p 633. Further, the record should reflect
that the trid court gave careful consderation to the factors involved and consdered dl its options in
determining what sanction was just and proper in the context of the case beforeit. Bass, supra, p 26.
The factors that should be consdered are (1) whether the violation was wilful or accidentd; (2) the
party’s history of refusing to comply with discovery requests; (3) the pregjudice to the other party; (4)
actua notice to the other party of the witness and the length of time before trid that the other party
received such actua notice; (5) whether there exists a history of the party’ s engaging in ddliberate delay;
(6) the degree of compliance by the party with other provisons of the court’s order; (7) an attempt by
the party to timely cure the defect; and (8) whether alesser sanction would better serve the interests of
judtice. Id., pp 26-27; Dean v Tucker, 182 Mich App 27, 32; 451 NW2d 571 (1990).

After review of the record, we find that the trid court exercised its discretion cautioudy and
dismissed the action only as alast resort. Dr. Poduns refused to disclose his socia security number in
answers to interrogatories, at his April 2, 1998 deposition, and again at his July 28, 1998 deposition
despite the fact that the trid court had ordered Dr. Poduns to produce his socid security number. The
trid court initialy ordered a lesser sanction of cods, and plaintiffs again did not abide by that order.
Thus, plaintiffs have violated two of the trid court’s orders rdating to discovery. Further, Dr. Poduns
conduct was clearly wilful, and can be described as hodtile, evasve, and vulgar. Dr. Poduns claim that
he does not have a socid security number in his affidavit is directly contradicted by his own depostion
testimony that he has a socid security number, but that he would not disclose it without a court order.
Even with the court order, Dr. Poduns continued to refuse to disclose his socid security number.

Moreover, thisis not a Stuation where the tria court immediately imposed a severe sanction of
dismissd. Rather, the trid court increased the sanctions with full warning to plaintiffs.  The order
compelling discovery was entered on July 28, 1998 (after the tria court stated on the record on July 20,
1998 that it was granting defendant’s motion to compel), and the order for sanctions was entered on
September 24, 1998, with notice in the order that the action would be dismissed if plaintiffs did not pay
the sanction by September 28, 1998. In fact, the trial court extended the time to dlow plaintiffs to pay
the sanction; however, plaintiffs failed to pay the sanction. Additionaly, the request for Dr. Poduns
socid security number related directly to plaintiffs clam for economic damages, and the failure to
produce related to an important issue in the case, as opposed to a mere tangentia issue. Accordingly,
we find that the trid court did not abuse its discretion in entering the order of dismissd.

Lagtly, plaintiffs argue that even if the order for sanctions and order of dismissa were properly
entered, the trid court should not have dismissed Mrs. Poduns' case because of Dr. Poduns conduct.
At the August 17, 1998 hearing, the tria court stated that there were costs that were needlesdy caused
by awitness in Mrs. Poduns case, who was dso a plaintiff, and that she too was responsible for the
cods of the case. The trid court warned that it would dismiss the case againgt both plaintiffs if the
sanction was not paid.



Both plaintiffs in this case were witnesses in each other’s behaf. As noted by defendants, the
economic damages clam involves plaintiffs assertion that they lost millions of dollarsin lost profits from
home businesses that were about to be started but for the pesticide contamination. However, when it
came to verifying the damages clams, both plaintiffs were rather evasve. For example, Dr. Poduns
testified that his wife prepared dl the tax returns and that he did not recall what his sources of income
were for the years 1992 to 1995; Mrs. Poduns testified a her depostion that her husband prepared
and filed a 1997 tax return for their business (Univerdity at Sed) and that she had no idea where the tax
return was kept.

The tria court’s reasoning in this case is supported by MCR 2.313(B)(2) which provides that if
a person designated under the court rules pertaining to taking depositions and testifying on behdf of a
party fails to obey an order to provide or permit discovery, the court may order sanctions as are just.
Thus, this court rule authorized the trid court to include Mrs. Poduns in the order for sanctions where
her co-plantiff, Dr. Poduns, refused to abide by the court’s order compelling him to produce his socid
security number. Further, dthough the initid violation of the discovery order was exclusively as a result
of Dr. Poduns conduct in failing to produce his socid security number, the order for sanctions was
directed toward both plaintiffs, thus, it is not accurate for plaintiffs to argue that Mrs. Poduns did not
violate any discovery order. In fact, she too failed to pay the order for sanctions. Therefore, the trid
court did not err as a matter of law or abuse its discretion in assessing costs against Mrs. Poduns and
ultimately dismissng her case aswdll.

Accordingly, we conclude that the trid court did not abuse its discretion with respect to any of
the discovery ordersit entered, including the find order of dismisa.

Affirmed.
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